GERALD C. Marn
ATTORNKY GEMERAL

Honorable M., C. Flowers
Secretary of Stats
Austin, Texas

Desr 8ir: Attention: Mr. Ernis C. Favers
Attorney, Fm.i?}f Division
Opinion No.01587 T~
Ret Right of corporations mamed
in Artiole

. ~Vernon's Anna-
tated Civi)l 8tatutes, but not

tually p tangible teax there-
under, 20 paf friunohise taxes un-
der sud 1v1n$::/1n; Article 7084,
Vbrnon’:\ﬂgn ted Civil Statutes,
0 e ba of sle-~-firth of the

//ygzﬁg\gfnn§§tgf X lavied by zaid
artiol .

Unded date of Nov bor‘;}V{;39, you submitted
for the opiniog o
whiohk we quote

e have ;hnh€; corporstions under
end provisipfs of Artiele 7105,
. og Texn 2t ares now paying their

es undexr the terxms and provisions
4, Subdivision (B} k. C. 8., of
i3 1/5th of tha totsl amount of

| "We péve checked a pumber of thess sor-
porat that contend they are required to
pay intangible taxes and rind that in truth

and in fact they are not paying any intangible
taxes, nevertheless, paying only 1/5th of their
fr?nohiuc taxesn under Article 7084, Subdivision
B}. -



817

Honorable ¥. C. Flowers, pare 2

"rlease allow us to direot your stten-
tion to the following underlined portion of
Article 7C84, Subdivision (E), R. C., &. of
Texasn, *{b} Corporations which are now ra-
quired by law tc pay snnually & tex upon in-
tangible asgets. ' e cannot bsllieve under
the terms of this particular statute it was
the purpose and intention of the Legislature
to perait these corporaticns to_pay 1/5th
of thelr frenchise tesxes, unless they are
actually paying intangible taxes, v¥e under-
stand a number of these corporstions contend
for verious reascns they 40 not owe intan-
&ible taxes, when asssessed by the Intangible
Tax Board, and at the same time prepare and
file their franchise tax retum with this
department classifying themselves as corpora-
ticns required to pay the intangible tax,

"¥e will appreciate your answer to the
followxing question:

"Does & corporation have to
pey annually intangible taxss upon
intangible assets defore being en-
titled to the L/5ths reduction of
its franchise taxes under Article
7084, Subdivision (b}, R. C. 8. of
Texas?"

Article 7105, Vernon's Annotated Civil Statutes,
levieg an intangible tax upon certain named corporations
in the following language:

*Zaoch incorporated railrosd company,
ferry occmpany, bridge company, turnpike
or toll conmpany, oil pipe line company,
and all common carrier pipes line companies
of every character whatsoever, engaged in
the transportation of oll, ¢olng dusiness
vholly or in part within this State, wheth-
er incorporeted under the laws of thilg State,
or cf any other State, territory, or forelgn
country, and every other individuel, company,
corporation or essociation doing business of
the smme charseter in this State, in addition
to the ad valorem taxes ~n tanglble proper-
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tiss which are or may be imposed upon them
respectively, by law, shall pay an annual
tax tc the State, beginning with ths first
day of Januzry of each yesr, on their in-
tangible assets and property, and loeal
taxes thereon to the countiess in which

jts business is carriéd on; which additional
tax ahall be assessed and levied upon such
intangidle assets mnd property in the aan-
ner provided in this chapter. The county
or counties in which such taxes are to bde
paild, and the manper of apporticnment of
the sane, shall be determined in acocordance
vith the proviaions of this chapter.™

Subdivision (B}, Article 708/, Vernon's Anno-
tated Civil Statutes, oreates a partial exemption in
favor of cartain corporatiors from the tax levied by
subdivision (A) of seid franchise tax statute, whieh
exenption reads as follows:

»(B} Corporations whick are now re-
quired by law to pay annually a2 tax upom
intangible agsete, corporations owning or
operating etreet ralilways in or upon the
public streats of eny townt or c¢ity, e&nd
corporations organized to meintain or own-
ing or operating electriec interurbvan rail-
ways, shall be regquired to hereafter pa
a franchisé tax equal to one-frifth (1/5
of the franohise tax herein imposed against
all other corporations under Section (4)
herein."

The corporation in question comends for the
right to make a franchise tax return and payment on the
besls of one-fifth of the total franochise tax levied by
pubdivision (i), Article 708,, Vernon's Amteted Civil
Statutes, and paid by the corporations thersin named.
This partial exeamption is asserted under subdivision
(B) of the franchise tax statute next above quoted, and
is doubtless upon the theory that the mere naming of
such oorporations in Artidle 7105, Vernon's Annotated
Civil Statutes, as being potentielly subjset to an ad
valorem tex on intangible mssets, brings them aquarely
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within the purview of this partial exemption from the
franchise tax.

With tils contention we cennot agree. It is
our conolusion that there mmst rest upon the corpora-
tions c¢laiming this partial exemption from franchise
taxes, an actual annual 1liability for an ad valorem
tax on their intangible assets, rather than a mere
theoretical or potential liabllity for such taxes. In
other words, not all of the corporations described in
Article 7105, Vernon's Annotated Civil Statutes, become
liable each ysar to this tax on intangible assets, as
such llability depends upon the facts appearing in the
corporate statement required by Articlie 7106 and Article
7107, Vernon‘e Annotated Civil Statutes, end the method
of computation followed by the Intangibls Tax Board in
arriving at such tax liability for any given year. If,
under all of the pertinent articles of Chapter 4, Title
122, Vernon's Annotated Civll Statutes, concerning the
levy, assessment and collection of taxes on intangible
agsets, no such tex is certified by the Intangible Tax
Board to the assessors of the various counties of Taexas
against any given ocorporation for a partioular year, then
how can it reasonsbly be said that such corporation is
*required by law to pay annually & tax upon intangible
agsets” within the language of subdivision (B}, Artiecle
708, Vernon's Annoctated Civil Statutes, so as to al-
low such corporation to pay its franchise texes on the
basis of one-fifth of the total tax levied? In determ-
ining whether or not a certaln corporation is “required
by law to pay annually a tax upon intangible aasets,"
it i8 necessary to refer to all of the pertinent statutes’
for the assessment and caloculation of such tax, becmuse
Article 7105, Vernon's Annotated Clvil Statutes, in levy-
ing seid tax, provides that "such sdditional tax shall be
assessed and levied upon such intangible assets and proper-
ty in the manner provided 1n this chapter.™ '

This conclusion 1s without ths benefit of support-
ing authorities, because this is an open question in Texas;
being relegated to the bare text of the statute inwvolved,
we ars constrained to accord to such statute a reasonable,
rather than an unreasonable, construction, end we reel that
the foregoing conclusion and an affirmative answer to your
question is the only reascmable construction.
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The menifest purpose of sudbdivision (B), Art-
1cle 7084, Vernon's Annoteted Clvil Statutes, is to
lessan to the extent of four-rifths the franchiase tax
burden resting upon corporations which were likewise
liable for tax on their intangidble assets. If, from
controlling statutes, it appears that no assessment for
such tax on the intangidle assets of said corporations
ie or can be certified by the Intangible Tax Board to
the proper tax officlals of the various counties in which
the preperty of the corporation is found, then suoh cor-
poration does not have to pay the additional tax on
intangible anssets and the reason for the exemption
of such corporation from the peyment of four-fifths
of its franchise taxes no longer cbtains.

To sllow such corpormtion to pay only one-rifth
of the freanchise tax levied againet it, while other cor-
rorastions are paying such franchise tex in ite entirety,
would be to confer a gratuity or gift uvpor such oorpore~
tion, and the intention to do this will not be asorided
to the Legislature, ebsent language in the statute com-
pelling such construction.

Yours very truly
ATTORNEY GERERAL OF TEXAS

at Kerf,K ‘Jr. -
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